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Dear Assistant Commissioner Alexander:
An original and two copics ol a brief supporting Staft™s request for clarification of the

Commiissioner’s May 19, 2009, decision in this matter are enclosed. The five points for which
the Acting Commissioner granted Staff”s motion for clarification are:

1) ‘The ohligation of Keene and North Elba to improve the route;

2) The implied authorization for ATV and snowmobile use of Old Mountain Road;

3) The eriteria for statutory abandonment stated in the decision;

4) The extent to which hiking. skiing, snowshoeing, and similar recreational activitics are

indications of ™. ., travel or use a8 a hshway. . " under Highway Law §203(1);
ghway ghway . )

L]
—

Whether Staff presented a prima facie cose.

When drafting the brief. 1 became aware that the order in which these issues should be
addressed was different from the order in which the motion presented them, [ offer the following
general explanation of the order of arguments in the brief to avoid confusion in this-regard.

The brief begins with the stututory criteria for highway abandonment because evaluation
of the decision’s dismissal of Stall’s case depends on a correct understanding of Highway Law
8205(1).

An explanation of facts and law demonstrating that Staft presented a prima facie case
naturally follows the discussion of the stalutory criteria for highway abandonment. Whether
recrealional use constitutes “travel” or use for “highway purposes” under Highway Law §205(1}
could be considered an aspect of whether Staff presented a primea facie case. Thercfore, the
discussion ot whether staff presented prima facie evidence of highway abandonment includes an



evaluation of the application of Highway Law §205(1) to recreational uses of the route, ATV and
snowmobile operation are forms of recreational use, and they are discussed in this portion of the
argument in that context.

The questions flowing from the decision’s asserted obligations of the towns regarding,
Old Mountain Road are placed after the discussion of whether the Commissioner dismissed
Sta(f’s case as a matter of law. I Staff’s case was 1ot dismissed as o matter of law; the decisions
premise that the towns have obligations « priori regarding the road would fail. As a final matter
related to the decision’s discussion of the towns’ obligations, the brief notes that the towns have
no obligation to. allow ATV or snowmobile use of a town road,

In summary, the enclosed brict discusses each of the issues identified for clarification in
Staff’s motion and the Acting Commissioner’s Ruling, but its presentation stands on its own.
Thank you for your consideration.

Respectfully submitted,

}»7
Randall C. Young
Regional Attorney ™S~
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. STATEMENT OF THE CASE

On May 22, 2005, Respondent backed his pickup truck onto Jack Rabbit Ski Trail east of
the end o Mountain Lanc in the Sentinel Ranpe Wilderness, North Elba, Essex County. New
York. [Hearing Report §9] Ranger Joseph LaPierre issued a ticket to Respondent [or violation of
0 NYCRR Paurt 196.1. [Hearing Report 9107 Staft commenced this administrative proceeding on
June [0, 2005, by Notice of Hearing and Complaint. [Hearing Report §12]

6 NYCRR Part 196.1 prohibits the operation of motor vehicles on the Forest Preserve
with only limited exceptions. The Sentinel Range Wilderness is owned by the state and is
managed by the Department as Forest Preserve pursuant to Article 14 section 1 of the New Yorl
State Constitution. Respondent dicd not hz-we a permit authorizing him to operate his track on
Forest Preserve lands. {Hearing Report §12]

Staff filed a motion for dismissal of affirmative detenses and for order without hearing on
Suptcmlgcr 20,2006, On September 7. 20007, Staff’s motion for dismissal of affirmative defenses
was granted in part and Statf's motion for order without hearin g was denied. In denying Staff's
motion for order without hearing. the Chief AL stated that . . .conflicting statutory prévisions
and eircumstantial evidence require further lewal argument and evidentiary proof. . . [Ruling uf
Chief AL September 7, 2007, at 14]

An evidentiary hearing was hield from November 13 through November 13, 2007,
[Hearing Report, 2] Respondent moved for dismissal of Staff’s cosc at the close of Stafts direct
case. The Chief ALT reserved decision on Respondent’s motion and Respondent presented his
direet case }'ﬁgﬂl‘diﬂg the ﬂllf':gz;iihmns in the eomplaint, [Hearing Report. 2] On May 19, 2009, the

Commissioner issued a decision dismissing Stafls case against Respondent,



On June 5, 2009, Staft filed a motion requesting that the Commissioner issue a
clarification of his May 19, 2009, decision with regurd to five paints:

1) The obligution of towns of Keeng and North Elba to improve the route

Staff requested clarification of that portion of the decision starting at page 5 discussing
the obli gations of the towns of Keene and North Elbi to in‘ﬁprmfc and maintain the route taking
into consideration the extent of the cwrrently maintained way and possible violations of Article
14 of the New York Slate Constitution, Exccutive Law scetion 816, the Adirondack Park State
Land Master Plan that would ensue from expanding the route. StafT also questioned whether this

purtion of the decision exceeded the scope of (he administrative proceedings.

2) ATV and snowmobile use of Old Mountain Road

At page 5, the decision states that the towns have an obli gation to maintdin the route for a
variety of uses; including use by all tervain vehicles and $nowmobiles. Staff requested
clarification of this passage to eliminate any implication thui ATV or snowmobile use of
highways is lawful where a town has not opened the highway to such use pursuant to
requirements of Vehicle and Traffic Law and Parks, Recreation and Historic Preservation Law.
Staff also asserted that activities prohibited on highways should not be considered highway use

for purposes determining whether abandonment oceurred pursuant to Highway Law §205(1).

3) Criteria for statutory abandonment

Stafl requested clarification of that portion ol the decision that states:

. the road is deemed abandoned when the v supcerintendent, based on

wiitten consent of the town board majority, files u deseription of the highway

abandoned with the town clerk . . .

Case law applying Highway Law section 203 uniformly states that a highway is
abandoned in-fact when itis not ™. . . traveled or used [or highway purposes for six years ... "

3 .



rcgar&lless of whether a certificate of abandonment was filed, See e.g., Pless v. Town of Royvalton,
185 A.D. 2d 6539 (4" Dept. 1992}, A7 81 N.Y. 2d 1047; Dwver v. Town of Rodman. | A.D. 3d
(4" Dept. 2003). To the extent that the slatement from the decision quoted above indicates
otherwise, Statf belicves the decision 1s affected by an error of Taw and should be clarified.

4) Hikine snowshoeiny, und skiing

Staff requested clarification of the extent lo which hiking, skiing, snowshoeing, and
similar recreational uses promoted by the Department pursuant to the Adirondack Park State

Land Master Plun and/or Unit Management Plans are indications of ". . . travel or use as a

highway. . ." under Highway Law §205(1).
) Dismissal of ${adF s case as a matler of law

The decision states as a basis for disinissal thit "Department stalT did not meet its burden
in the matter.” | Decision at 2] However, the decision also adopts the ALI's report that dismissed
the case as a matter of law. Stafl believes that this creates an ambiguity and requires clarification,
Further. based on the considerations sel lorth in items 1 through 4 above, Staff believes the Chief
ALJT erred in holding Staff did not present u prima fucic case,

Stafl did nof seek reinstatement of the procecdings against Respondent.

Assistant Commissioner Tor Hearings and Medialion Services, Louis A. Alexander set a
deadline of July 3, 2009, for filing of a response to Staft’s motion for clarification. Respondent
submitted a reply opposing Stafl™s motion on July 2, 2009,

On June 29, 2009, the Adirondack Council liled a notice of motion for leave 1o intervene
in the praceedings. On July 9, 2009, the Adirondack Park Agency ('“Ai’A") alse filed a motion
for leave to intervene. On July 13, 2009, Assistant Commissioner Louis A, Alexander set July
24,2009, as the deadline for {iling responses to both motions for permissive inlervention. On
Juty 23, 2009, Stalf filed a reply s the motions for intervention. Staft supported the reqilESL of

-
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the Adirondack Park Agency to intervene, but did not take a position regarding the Adirondack
Council's request,

On December 30, 2010, Acting Comnuissioner Peter Iwanowicz, pranted Staff™s motion
secking clarification of five points raised in the May 19, 2009, Commissioner’s decision and
gave Staff until February 4, 2010, to file a brief supporting its request for clarificition of those
points. The Acting,‘ Commissioner’s ruling also granted the requests for 1éave to intervenc by
Adirondack Park Agency and the Adirondack Council as to issues raised by Staff’s motion for
clarification.

IL STATEMENT OF FACTS

In the early 1800s, land speculators and seltlers attempied Lo create a road from
Northwest Bay on Lake Champlain to the town of Hopkinton in eastern St. Lawrence Counly,
[See, L I810 ch CLXX & CLXXVII] The legistature approprinted money for repair and
completion of the road and declared a right-of-way to exist. {ld. See also, L 1812 ch CXCV, L
1814 CXXVL, and L 1816 ch CCXXXIL] However, the statutes regarding the road did not
specifically provide for compensation to the landowners, nor did the stalutes direct the state to
acquire ownership of the land crossed by the right-of-way. Instead, landowners were taxed to
pay for its completion and unappropriated lols were to be sold to raise additional money. [See, L.
1810 ch CLXX] Maintenance of the road was to be turned over Lo the towns through which it
passed after it was completed and surveys of the route were filed with the town and ihe county
clerks. [L 1810 ch CLXXVII]

The road passed into what is now the lown of Nﬁrth Llha near Pitchoft Mountain.
[Hearing Record §27-30] By the mid 1800s, two roads passed Pitcho{T Mountain. Qne went
north of the mountain énd one went south. The southern route by the Cascade Lakes became the

preferred route and was developed into what is now Stute Highway 73. [Hearing Report §30]
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From 1877 to 1900, the state scquired the land in Great Lots 146 and 153 of the Old
Military Tract that would become a portion of the Sentinel Wilderness Range over which the
road passes in the town of Noril Eibe! [Hearing Report §6] This is the current ocation of the
western end of the route in question, ld.

In 1921, the legislature omitted the route north of Pitchoff Mountain from its fist of
highways 1o be improved in the state. [L 1921 ch 18] In 1931, the state began improving the
southern route into what wlnu]c_i become the modern State Route 73. [Hearing Report §30) By
19335, the legislature had classified the section of the road north of Pitchoff Mountain between
North Elba and Keene as a *Class 1V temporary road pending reforesiation.” [Staff’s Exhibit 62]
Thearea is now relorested and is part of the Forest Preserve. [Hearing Reporl §6 & pg. 2, see
also, Stalf Exhibits 2 & 35] In 1972, the Adirondack State Land Master Plan classified the
Sentinel Range as a Wilderness Area. [Hearing Report 6]

Today, the town of North Elba matnlains a section of the road about a mile long
designated as Mouatain Lane or Mountain Road. |Hearing Report 2] This portion of the road is
used by residents to access private property west of the Sentinel Range Wildemess. Mountain
Lane heging al an inlersection with State Route 73 south of the village of Lake Placid. At this
intersection, Mountain Lane s clearly marked with a “Dead End” sign. [Hearing Report §3]
Mountain Lane proceeds rouphly esstward for one mile und terminates with a second “Dead
End™ sign and a wide area where cars can park or turn around. [Hearing Report 4] The route
then becomes u trail of varying widih and quality, 3.5 miles long, {Heuring Report §§13-21, see
also, Stall Exhibits 2 & 35] This route through state land has devolved into what anyonc

observing it would call a path rather than a rowd - i1t was ever more than what modern people

The legisiature resceved this tract of land for compensation to veterans ol the Revolutionary War. L 1786 ch 67.
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would call o trail. {id. See also, Tr 274 1n 2-7; Tr 371 1n 12-15: Tr 352 In 4-17: Tr 358 In 3-9;Tr
37010 5-371 In 24; Tr, 471; Staft Exhibits 2 & 35]

At the hearing, Statf presented evidence that the route had been abandoned as « hi ghway
from 1976 onward. [See point [1{b)(i)(5) below] in North Elba. no maintenance occurred trom
the late 1960s until the Adirondack’ Ski Touring Council decided to re-establish the route us a ski
trail. [Tr 343 In 22-344 In 1; Tr 348 In 1-5; Tr 349 In 4-3501In 10] In 1976, a bridge over a
stremmn was out and a beaver pond inundated the road. [Stafl' Exhibit 63A] It appears that this
bridge was nol replaced until {986, The town of Keene did not pertorm maintenance on the road
between 1975 and 1986. [Hearing Report 40; Tr 743 1n 22-745 1n 7] By 1986, lhur major
bridges were out nfong with several smaller ones. [Tr 431 In 1-432 In 3] From at least 1976 to the
present, beaver ponds have covered the road, foreing people who wish to traverse the route off
the roadbed. [Hearing Report §16-17] From 1976 until 1986. l_mlsh erew in the route, fallen
limbs and trees ~ “blowdown™ — werc lefl in the road. and bridges and ditches deteriorated. [Tr
431, 1n 22-25; see also, Tr 743 In 22-745 In 24] |

In 1986, the Adirondack Ski Touriné Council undertock work Lo restore the route as a ski
trail because skiers *had used it for muny years until it fell inlo disrepair.” [Tr 431 In 6] The
Adirondack Ski Touring Council replaced several hrié]ges., cut the brush that had been growing in
the road, and removed “several years™ of uccumulated blowdown. [Tr 431 [n 22-432 In 10)

The state has clearly marked the western boundary of Forest Preserve at the trailhead
with a line of blazed trees and signs bearing the Department’s logo, the words “Forest Preserve,”
signs reading “No Motorized Equipment . .. [ele.).” and a sign saying *No Bicycles NYSDEC
Albany NY 12233."|Hearing Report §7, see also, Stall' Exhibit 2, phol(;graph 8]

The eastern end of the trail is marked with signs similar to the western end, [See. Stff’

Exlubit 2, photo 72] It terminates in the backyard of the Rock and River Resort in the town of
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Keene. [Tr 418 In 13-15; Tr 423 lu 4-5] From there, one must walk across the yard to the Rock
and River Resort™s parlncin;; arca at the end of what is known as Alstcnd Road in the town of
Keene. [1d.] The route is marked along its length as a ski trail with the Department’s trail
markers, [See, Staff Exhibits 2 and 35 & 36]

The Adirondack Ski Touring Council has niaintained the route as a ski tiail since 1986.
[Tr431-432) The trail is also used by hikers, hunters, and ofhers. [Hearing Report 22-23] “The
road has seen virtually no personal automobile use in over 50 years.” [Hearing Report §25]

In May 2005, Ruhger Joseph LaPierre heard that some people were planning (o use motor
vehicles on Jack Rabbit Trail. Ranger LaPierre contacted Respondent to learn if he knew or had
heard anything about this. Respondent said he would see Ranger LaPie-n'c at the trail around
10:00 a.m. the next day. About 9:30 a.m., May 22, 2005, Ranger LaPierre arrived at the
truilhead. He made sure it was appropriately marked with Forest Preserve signs and sipns stating
that the usc of vehicles were prohibited. Respondent arrived as promised and backed his truck up
passed the dead end sign at the eastern end of Mountain Lane, passed the Forest Preserve and
“No Motor Vehicle” sign. and onlo Jack Rabbit Trail inside he Forest Preserve. [Hearing Report
9-12]

1L ARGUMENT
AL THE DECISION MISSTATES THE REQUIREMENTS FOR
HIGHWAY  ABANDONMENT UNDER HIGHWAY Law
S205(1) AND SHOULD BE CLARIFIED TO STATE THAT
ABANDONMENT BY NONUSE OCCURS REGARDILESS OF
WHETHER A  TOWN  FILES A CERTIFICATE OF
ABANDONMENT '
The decision appeurs to misstate the requirements for abandonment of a town highway

pursuant to Highway Law §205(1) by indicating the town controls whether a highway is



abandoned by filing (or not filing) descriptions of highways to be abandoned. The decision
states:
New York Highway Law §205 provides that a town can attirmatively abandon a
road in.one of two ways. Under the firsl way, when a road has not been used for
six years, the road is deemed abandoned ywhen the town superintendent, based on
a written consent of the town hoard majority, files a deseription of the highway
abandoned with the town clerk.
Highway Law §205(1), states;
.. - every highway that shall not have been lraveled or used as a highway for six
years, shall cease to be a highway. and every pablic right of way that shall not
have been used for said period shall be deemed abandoned us a right-of-way.
(Emphasis added.) '

The decision gocs on to state:

.. . Department staff attempts to establish that Old Mountain Road has been
abandoned under the comnton law through nonuse,

This indicates that the Commissioner did not recognize that ubandonment by nonuse
ocewrs by operation of Highway Law §205, not common law. Stalt"s brief.did contain an
argument regarding common law associated with rights-of~ways. However, nonuse is
specifically provided for as the statutory basis for abandonment.

The courts have uniformly held that abandonment occurs — or does not occur —
independently from filing of the certificate of abundonment by the hi ghwny'superimendem. Sec,
inter alia, Pless v, Town of Royalton, 185 A.D. 2d 639 (4" Dept. 1992) aff"d 81 NY. 2d 1047,
Matter of Faigle v. Macumber, 169 A.D. 2d 914 (3d Depl. 1991). *So long as the evidence
establishes that a road has not been traveled or used as a highwuy for six years, it will be deemed
abandoned by operation of law and not by the filing ol a cértiﬁuul‘c.“ Matier of Fillis v. Town of
Orleans, 236 A.D. 2d 889 (4" Dept. 1997). For a roud to he considered traveled or used as 1
highway, there must be evidence that “travel [Las] proced]ed] in {orms reasonably normal . . " I/

at 890, quoting Matter of Faigle v. Macumber at 916,
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Similarly, it a highway continues to be used for travel and highway purposes, the town’s
filing of a description of it as abandoned will not ?erminate its existence as a highway. “[Tlhe
‘written deseription” docs not prove the abandoniment of the road in question . . . because it has
been said by the Appellate Division of this departiment that a public highway ceases to be such
from nanuser . . . by force of the statute, and not because of the writing filed pursnant to . . .
[Highway Law]; and if the road had not been abandoned for six years, there was no jurisdiction
lo file it.” Matier of Avocd Soil Inmprovement Co., v, Wilber, 137 Mise. 827 (Sup. Ct. Columbia
Co. 1930}, citing People cx rel DeGraot v. Marlene 94 A.D. 592, 5394,

Therelore, the stalement that “the road is deemed abandoned when the town
supcerintendent, hased on o written consent of the town board majority, files a description of the
highway abandoned with the rovwn elerk.” is incorrect. The decision should be clarified to make it
consistent with judicial application ol Highway Law §203(1), and the Commissioner should
revisit any aspect of the decision that flowed {rom a beliel that towns control the status of a
highway by filing a certiticate of nhandonment.

B. THE DECISION SHOULD CLARIFY THAT STAFF'S
CASE WAS NOT THSMISSED AS A MATTER OF LAW

In dismissing Statf's casc, the decision states, “Department Staff did not meet its burden
in this matter.” [Decision at 1-2] Howover, the-decisidn adopts the Chief ALJ’s repart that
dismissed Staff's cuse as a n%attcr of law or alternatively for failure to meet its burden of proof,
The decision does not state which basis offered by the Chict ALY for dismissal of the case was
adopted by the Commissioner,

Additional ambiguity exists because the decision misstates the statotory requirement for
abandonment of a highway. 1 the decision could be construed as unambiguously dismissing

Staft's case as a matter of law, then the incorreet statement of the law upon which the decision



was based ereates a question regarding the validity of the premise of that dis1nis§al. On the other
hand, if the decision was based on Staff’s failure to meet its burden of proof, then no basis cxists
to assume that the towns are obligated fu maintain the road as stated at page 5 of the dedision.
Therefore, on its face and in application, the decision contains inconsistencies regarding
the basis for dismissal of Staff’s case. The decision should be clarified to make clear whether
Staif’s case was dismissed as a matter of law. Il Staff's case was dismissed as a matter of Jaw,
the Decision should be reviewed to detenmine whether that determinalion was valid in tpht of
the apparent misunderstanding of the requirements for highway abandonment and after
consideration of relevant facts in the record.
1. Staft presented evidence that would support
a finding that Old Mountain Road ceased to exist
as a highway beforc Respondent drove into the
Sentine] Range Wilderness
The decision should be clarified to state thut it rejecis the provisions of the hearing report
that recommended that Staff's case be dismissed as o matter of law. Staff presented cvidence
from which one could reasonably conclude that Old Mountain Road was abandoned pursuaﬁt to
Highway Law §205(1). The record shows that present public usc of the route is not “ravel™ or

use “as a higihvay, " as stated iq Flighway Law §205(1) (Emphasis added). Further. the record
contains evidence that Old Mountain Road was abandoned by ten years of nonuse before
construction of the ski trail that currently traverses the same route.

Judgment as a matter of law is only appropriate when. drawing all inferences favorabie
to the nomwmoving party, that party has not ma_dé a prima-facie cuse. Szezerbiak v, Pilar, 90 N.Y,

2d 553, 556 (1997). The courts have consistently held that this means that granting a decision os

a matter of law is only appropriate “where, based on the evidence presented. there is no rational



process by which [the court] could tind for the nonmoving party.” Holy Te ;r:mpie First Clurelr v
City of Hudson, 17 A.D. 3d 947 (3d Dept. 2003). citing Calafiore v. Kiley, 303 A.D. 2d 816, 817.
But for the asseried existence of Qld Mountain Road as & highway. Staff presented
evidence to prove each element of ity canse of action. 6 NYCRR Part 196.1(b). As explained in
detail below, drawing inferences fa.véwablc to the Department, one could have concluded that the
public had not used Old Mountain Road as a highway 'ﬂﬁ' miore than the statutory period of six

years prior to the Respondent driving on il

*So long us the evidence establishes that a road has not been traveled or used as
highway [or six years, it will be deemed abandoned by operalion of law and not by the filing of a
certificate.” Fillis v. Town of Orleans, 236 A.D. 2d $89 (4" Dept. 1997). For a road to be
considered traveled or used as o highway. there must be evidence that “travel {has] proced[ed] in
forms reagonably normal .. .7 &f at 890, quoting Marter of Faigle v. Macumber at 916,

Although the Hearing Repor! cites a witness who stated that the wrail receives “a
tremendous™ amount of use, [HR at 30, 34 that does not necessarily mean the use was normal
highway travel, “[N]ormal highway (ravel does not traverse over embankments, into ditches, or
under culverts.” O 'Leary v. Tovwn of Trenton, 172 Misc., 2d 447, 451 (Sup. Ct. 1997),

In this case, the record shows that at the Keene end, no continuous thread of a highway
exists, Alstead Road terminates at the parking lot of the Rock and River Resort. About 500 feet
of the Rock and River Rcsmjt’s yard intervenes and then the Jack Rabbit Trail ~ the erstwhile Old
Mountain Road -- begins. [Tr 418 In 11-15: Tr 423 In 4-5] This prevents through trave] by the
public in a normal manner one would expec! [or o highway. Similarly, Mountain Lane in North
Elba terminuates in a dead end sign and parking aren where people park in order to use the trail.

[HR 3: Tr 159 In 22-160 In: Tr 727 In 12-20]



Further, beaver ponds across the road require hikers and others to leave the old roadbed
and climb around boulders and into the woods before returniny to the road. [Hearing Report
T17; Tr 423 In 4-11; Tt 566-570; Staff Exhibit 2, photo 37-44: Staff Exhibit 35, photographs 13-
16, 19, and 25-27; Staff Exhibit 36, photographs 44- 57} Althongh the hearing report found that
skiers could traverse directly over the frozen ponds without leaving the route followed by the
roadbedl, the skicrs themselves access the trail by car, get out, put on skis, and then proceed
rather than engaging in uninterrupted travel. [See, inter alia Tr 418 In 13-15; Tr 423 [a 4-5; Tr
1539 In 14-21; and Tr 160 In 15-22 |

Furthermore, cross-country skiing is not a mode of travel normally found on a highway.
But, they are the only users who frequently traverse the entire length of the road withoul leaving
the route at some point. There was testimony regarding snowmobile use, but the record indicates
snowmobile use is infrequent at best. [See, e.g. Tr 443 In 3-19: Tr 423 In 25- 425 In. 25: Tr 771
In 11-25] This means the finding of non-abandonment ol the entire length of the route must have
depended on use by skiers, |

Other evidence indicated that people leave the historic route followed. by Qld Mountain
Road and scatter off to enjoy the fields and woods ol the Scentinel Range. The “roadbed” is wider
and the vegetation cornpacted near the ends. Farther from the ends, it becomes a single narrow
toot track through tall grass. [See, Stall Exhibit 2 & 36 and Tr 535 In 9 -18] This supports an
inference thal many people do not (raverse the entire route: instead thcy scatter olf into the
wilderness, O 'Leary v. Town of Trenton, 172 Misc. 2d 447, 431 (Sup. Ct. 1997) presented
similar facts regarding use of a one-time highway and the Supreme Court of Oneida Counly
tound it was abandoned because “the most numerous users of the road . . . failed to follow ‘the

lines ol the ancient street” when they scatlered over the ficlds and meadows upon plaintiff's



kL)

property . .." Therefore, the bare presence of numerous people entering onto the route does not
preclude a finding of abandonment.

With respect to normal highway uses, Old Mountain Road has been impassable to cars
for half a century. [Hearing Report §23, Tr 348, 423-423, 566] Although use by bicyclists is cited
us a basis for keeping the road open, {HR 29] the record contains a dearth of evidence showing
use by bicyclists, ATV usé is afso cited as a hishway use that weighed against a finding of
abandonment. [HR 34, Decision at 3] However, ATV use is illegal on highways.” Nor does the
record eomtain evidence ol any significanl amount of through travel by anyone traveling between
ICeene and North Elba, or peints beyond, tor any reason other than recreation.

One could conclude from the completely vegetated condition of at least some portions of
the route thal if receives very little use overall, The east end of the “highway™ is th_e}awn ol'the
Rock and River Guide Service. This indicates a lack of hi ghway travel as such even after the
substantial clearing of the route by the Adirondack Ski Touring Club inl986. [Tr 512-513]
Therelore, the finding of non-abandonment depends on a subjective judgment regarding the
nature and extent of the use since 1986. Because this délermination involved a subjective
evaluation of the evidence, dismissal of Staff’s case us o matter of law would be inappropriate.

1. The physical condition of the rouie indicates it is not
wsed for iravel in forms reasonable and normal

The relevant cases indicate that the courts consider factors such as the condition of the
road and the etforts of the landowners to exclude the public when determining if the public has
ceased using o highway for reusonable and normal forms of travel.

In relevant cases, the courts have made specitic findings reparding the condition of the

roads in question when determining whether they were abundoned as highways. See c.g., Pless v.

* This segment of Old Mountain Road does not connect any ATV rails - it connects two parking areas at the ends of
other highways, Therefore, it cannot be apen to ATV use as a mauter of law, VTL §§2403, 2405,
3



Town of Royalton, 185 A.D. 2d 659, 659-60 (4th Dept. 1992): AMatter of Faigle v. Macumber,
169 A.D.2d 914, 915 (3d Dept. 1991); Hallenbeck v. State, 59 Misc. 2d 475 (1969), atf'd 40
A.D.2d. 1081, Horeyv. Fillage of Haverstraw, 124 N'\ 273 (1891).

In the present case, the route in question is in much worse condition than highways that
the courts have found to be abandoned. The road in Pless was a dirt road passable to motor
vehicles und used by hunters and farmers. Never-the-less, the courl found the highway to be
abandoned. Pless v, Towen of Rovalton, 185 A.D. 2d 659, Old Mountain Road is not and has not
been passable to motor vehicles for decades. [Hearing Report 23, Tr: 348 In 16-349 In 1, 371 In
15-18] Nor has it been used for vehicular traffic. [ld.]

In the Matter of Faigle v. Mactmber, the court held (hut a voad that was diilicult (o travel
and barely passable except by foot or a four-wheel drive vehicle was abandoned because travel
had not proceeded by reasonably nommal means. Matter of Faigle v. Macumber, 169 A.D, 2d
014, 915 (3d Dept. 1991), dbess v, Rowlend. 13 A.D. 3d 790 at 792 {3d Dept. 2004). Similarly,
the Court of Appeals considered presence of about 200 lect of marsh blocking a road as evidence
of abandonment. Horey v. Fillage of Haverstraw, 124 N.Y. 273 (1891},

In Hallenbeck v. State, the Court of Claims relied heavil y on the physical character of the
supposed highway to de.l'erminf: that it was abandoned.

Claimants have proved that there were washouts, u [ence, stones, and hnuiders-,

springs, and reservoirs, brush and sizable irees within the highway boundaries

which prevent its use for travel in any logical, sensible, and equitable

understanding of the statutory requirement for travel or use us a highway.

Hallenbeck v. State, 59 Misc. 2d 475, 479-480 (1969) uif"d 40 A.D, 2d 1081

To compare with Lhe cases above, whal remains of Old Mountain Road has been

completely obstructed by beaver ponds and the yard ol the Rock and River Resort; seventy yeur

old trees grow in the roadbed; and vegetation completely covers the route in places.



in obess v. Rovwland, 13 A.D. 3d. 790 at 792 (3d Dept. 2004), the court held a higl;way
had been abandoned because, “the road ha[d] been impassable by vehicles, that no public work
or maintenance ha[d] heen performed on the road und that individuals attempted to walk or bike
on the road only 15 times.”

The Chiet ALJ rightfully pomnts out that Old Mountatn Road currently receives more use
than the highway in Abess; however, il {2ils to consider that the court in Abess found the
condition ol the road and lack of use by motor vehicles significant. Nor does 4bess stand for the
principle that less than a specific limited number of attempts to use a highway must be proven by
the proponent of abandonment. Although the court cites fifteen oceasions of use as grounds for
abandonment, the reference to the condition of the road and a lack of vehicular use indicates that
the court comprehiensively cvaluated the facts to determine whether the public used the road for
travel or hi chway purposes.

The Court of Appeals has held that fencing that abstructs a highway, although illegal,
will cause abandonment it it hinders (nol prevents) public access for more than six years. Grace
v, Town of Bast Hampton, 20 A3, 2d 788 (2d Dept. 19-64). Although the Department has not
lenced the road 1o exclude the public. it has posted the route against maotorized ve’hidcs and
effectively curtailed public uses that conflict wilh the Adirondack Part State Land Masler Plan
for more than six years. [Hearing Report al 925, Tr 379 In 17-380 In 9] The town of North Elba
posted Mountain Lane as a dead end road indicating that the route passed the parking area at the
end of Mountain Lane prevented public use of the trail as a highway. [Hearing Report at 93]

Courts have held that copstruction of an alternate route indicates an intention to abandon
the segment ol road bypassed. See. Sefunvler v. Tonvn of Angefica, 137 Misc. 190, 195-196 (Sup.

Ct. Allegany Co. 1930); Hallenbecok v. Stare. 59 Misc. 2d 475 (1969) aff’d 40 A.D. 2d 1081.



As in Schuyler, the present case involved towns discontinuing maintenance of segment
of road and construction of a prefcn'e;d alternate route between two locations. Schuyler also
involved continued recreational use of the old route. However, the court in Sehuyler found that
the recreational use of the old route did not prevent the former highway from becoming
abandoned. Similarly, in Hallenbeek v. State. to determine that a highway was abandoned, the
court found:

Claimants have proved that there were no persons scrviced by this lown highway

except at its northwest and southeast termini; aud, that those residences were

serviced by the existing use and maintained termini of said highway. Hallenbeck

v. State, 59 Misc. 2d 475, 480 (Ct. of Claims 1969), aft™d 40 A.D. 2d 1081.

This is analogous to the segment of Old Mountain Road at issue in this case.

Nearly a century ago, the public began using an casier route south of Pitchoft Mountain
to travel between North Elba and Keene, In 1921, the tegislature omitted the route north of
Pitchotf Mountain (Old Mountain Road) trom its list of roads to be improved into a highway
system. { L 1921 ch 18] The state improved the southern route and it is now a modern state
highway -~ State Route 73 -- linking North. Elba and Keene. [I-IEaring Report §30] When asked _
it he would drive on Old Mountain Road, a former highway superintendent from North Elba said
“First off, I wouldn’t have any reason to.” [Tr 348 Tn 20-24]

The parallel existence of State Route 73 und Old Mountain Road supports the conelusion
that the public ceased to use Old Mountain Road as a highway long ago. The contrusting ways in
which the public uses State Route 73 and Old Mountain Road shows that what happens on Old
Mountain Road in the Sentinel Runge is not travel or highway use,

The courts have never dealt with a situation exactly like the one presented in this case;
however, in all cascs, the question is whethpr travel has proceeded in forms reasonable and

normal. Exumining the facts of this case, one could conclude that the condition of Old Mountoin
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Road as a wilderness trail is evidence that the public does not use it for “travel or use tor
highway purposes” in torms reasonable and normal. See Highway Law §205(1).
In cvaluuting a cuse with facts very similar to the facfs of this case, the Supreme Court of
Oneida County held, “Plaintiff has met her burden of establishing the old road passing through
_her property has been abandoned lor six years or more ., . O 'Leary v. Town of Trenton, 172
Misc. 2d 447 (Sup. Ct. 1997). see also, Hallenbeck v. State, 59 Misc. 2d 475 (Ct. of Claims
1969}, aff’d 40 A.D. 2d 1081. Disinissing Stall’s case ns 2 matter of law would be incongruous.

ii. Reereational use of state land is not
rravel or use for highhway purposes

The heuring report recommended a finding that the extensive recreational use of Old
Mountain Road for hiking, snowshoeing. and skiing precluded a finding of abundonment.
However, Highway Law §205 requires “travel or use as a highway™ to prevent abandonment.
Recreational uses such as snowshocing, skiing, hiking, and even snmwnbbiling and ATVing do
not constitute travel or usle of o route for highway purposes, At the very least, the nature of the
specific use of a particular trail or road should be weighed in defermining whether it is used for
oft-road reereation or used for traved and highway purposes.

In the interpretation of statutes, the spirit and purpose of the act and the objects to be
accomplished must be considered. Long v Adirondack Park Agency, 76 N.Y. 2d 416 (1990).
This medns that in determining what “iravel or usc as a highway"” means tor the purpose of
Highway Law §205, one must consider the purpose of a highway and the reason the people use
the route in question. The purpose of a highway is to allow the public unobstructed transit from
une location to unother using normal modes of travel. n the present case, the public is using the

trail for forms of recreation that conflict with the normal uses of a highway.



The hearing report and the decision ‘in this matter recognize that the current uses of the
route would contlict with use of the route as a highway. [Decision at 3, Ilearing Report 36] The
finding that snowshoeing, skiing, hiking, and other recreational uses preclude highway
abandonment contains an inherent contradiction: the uses by which the {rail was determined to be
a highway could be eliminated by management of tliis route as u hi ghway - which includes
making it suitable for motor vehicle use as stated in the decision itself’ Id: 3

The stale has preempted moltor vehicle regulation through the Vehicle and Traffic Law,
People v. Grant, 306 N.Y, 258, 260(1954). The specific delegations of authority to towns do not
include the authority to permanently t‘:}{clude motor vehicles from highways. VTL §1660; 1992
Op. Atty. Gen (T1)92-6 & 1980 Op. Alty. Gen 209-80. In ather words, if the decision is cotrect
that Old Mountain Road is o highway, the towns cannot preclude cars from using it and they may
be compelled to maintain it for their use. However, the decision recognized that véhicular use
would conflict with (he existing uses of the trail. [Decision at 5.] Yet, when deciding whether
this route remains a highway, the decision ignored the fict that it has been im passable Lo cars and
used for recreation for decades. This inherent contraction justitics a reexamination of the criteria
relied upon in determining that Old Mountuin Road continues to be a highway.

“A basic consideralion in the interpretation ol a statute is the general purpose and intent
underlying its enactment, , " Statutes §96. “The courls are to uf\-'oid literal construction when it
leads to either a frustration of tlie over-all design of the Legislﬁturc .- oran ineffectually absurd
result.” Matier of Kellv w. Jorling, 164 A.D. 2d 181, 183 (3d Dept. IBI?F‘J(J], citing Long v.

Adirondack Park Agency, 76 N.Y. 2d 416. The intherent contradiction of calling a trail o hi ghway

Y Ironically. snawmabiles could be excluded from trails cirvently open to theiruse if those wails are located over
routes ol historic highways, Under the reasoning of the hearing report-as adoptad by the decision, continued
recreational usc by snowmobiles would mean the highwny continues to exist, and snowmebiles may vnly operaie on
highways under limited circumstances. See PRIPLSS23.03 and 25.09.
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hecause of recreational uses that are either prohibited by or inconsistent with highway use
indicates that “travel™ and “use as a highway™ for the purposes of Highway Law §205 does not
include recreational use.

a. Hiking, Skitng und Suowshoeing on a trail
is not use of the trail us a highwvay

The cases cited to support a finding that pedestri;}ﬁ uses of. roads preclude abandonment
can be distinguished from the present case. The precedent that most divectly supports the idea
that pedestrian use precludes abandonment is Smith v. Town of Sandy Creek, 12 Misc. 2d 916,
624 (1958). In that case, the plaimiffs sought (o have u section ot highway lending through their
praperty to the shore of Lake Ontario declured abandoned. The court had held that pedestrian use
ol the highway precluded a finding of abandonment. stating -- “the road . . . had as its obvious
purpose the ereation of a means by which the public might travel to the shore of Lake Ontario. . .
peuple have continuous! y intended to pursue their right of travel ., .. Smith v. Tovwn of Sandy
Creek, 12 Misc, 2d 916, 924 (Sup. Ct. 1958).

Unlike Old Mountain Road, the public used the highway in Smirli to traverse private land
to reach u specific place, 1d. at 924 Thus, the court’s finding of non-abandonment in Smith
rested on the public’s continuing jnmsuge over the highway to reach the destination for which the
highway originally was created to provide aceess. In the case of Old Mountain Road, the “road”
is not used to reach a destination: it is the destination. People travel to the trail and usc it for
their recreational activities. Many people leave one car in the parking area at the North Elba end
of the trail and leave another in the lot ut the Keenc end of the trail and then take the trail from
one car to another. [Tr 159 In 14-21] Their objective i.sn’t to rcach a destination; they are

experiencing reercation on the trail itself. [See, imfer alia; Tr 160 In 15-22

*VTL §2403 and 2403 preclude ATV use on highways unless specilie criteria are met. As explained o point 111 F
helow, those criterta cannot be et on this roure.
19



Another distinction exists between the present case and cases such as Smith, relied upon
for the hearing report’s recommended finding that Staff failed to present a prima facie case. In
Smith (s well as most other highway ubandonment cases) usc of the road by the public was
hostile to the interest of landowners who were trying to exclude the public from their properties.
In this case. the state has encouraged the recreational use ot the route by the public and a findj ng
of abundonment would protect the continucd use of the trail lor those purposes, not thwart iL.

The use of Old Mountain Road is more analogous to O 'Leary v. Town of Trenton, 172
Misc. 2d 447 (Sup. Ct. 1997), than Smith v. Sandy Creek, supra. In O 'Leary, the court found
that a highway was abandoned even though Lhe paved roadbed continued to exist and people
Jjogged, bicycled, and rode snowmobiles und motoreyeles on it. In that case, the court held that
the public was not traveling on or using the road as a highway. Similarly, olher cases have held
that recreational usc may be insutticient (o prevent a highway from heiﬁg abandoned. See, Pless
v. Tovwn of Rovalton, 185 A.D. 2d 659, 659-60, (4th Dept. 1992): .dhess v, Rowland, 13 A.D. 3d
790 at 792 (3d Dept. 2004).

Although the courts have found that pedestrian usc o a sidewalk will keep a highway
open where a street is closed to motor vehicle use,. (he courls cansider the context of the case in
determining what constitutes “use as a highway"™ under Highway Law §203 and its predecessors.
The Court of Appeals has determined that the circumstunces ol use must be considered, stating;

We have held that an unobstructed sidewalk iy preserve a highway, though

vehicles are barred. . . . But travel in such cases proceeded along defined and

constant lines. ... That is not the situation here. There may have been use, but

not a use ‘as a highway.” Use ‘as 4 highway’ involves something more. Travcl

must proceed, in forms reasonably normal, along the lines ol an existing street.

Town of Leray v. New York Central R. K. Co., 226 N.Y. 109,113 (1919).

.Emphasis added.

The Court of Appeals has also found that in general. “Highways are for public use to
enable the public to pass and repass with teams and vehicles, such as are ordinarily
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used . . .7 Horev v. Filluge of Haverstraw, 124 N.Y. 273,277 (1891). Emphasis added.

There is a difference between a sidewalk used by pedestrians for transit in an urban
setting and a path through the woods connecting two parking lots. In a very similar situation, the
Court of Claims relied on Twwn of Leray v New 1"r:~rlr Central R. B. Co., 226 N.Y. 109, 1 hold
that a deterjorated highway that the stale had posted s a trail was abandoned despite horseback
riding and hiking. In Hallenbeck v, State, 59 Mise 2d 475, 480 (1969), aff*d 40 A.D. 2d 1081,
the Court of Claims said:

The State placed substantial emphasis on Simith v. Town of Sandy Creek, [inlernal

citations omitted] ... However, the factual proof in that case as to continued

user and ravel, and the reason for public use., take it well outside the scope ol the

evidence presented in this claim.” 1d., emphasis added.

in other words, the courts consider wiy the public uses a road in determining whether it
has been abandoncd as a highway. Accordingly, hiking, skiing, snowshoeing, and other
recreational uses that include clambering around beaver ponds, pushing through chest high
weeds, and waiting for snow to fall and ponds to freeze do not preclude a finding of
abandonment, [Hearing Report §16, Staffs Exhibits 2. 35, 36, Tr 423, 533, 569-574]

Skiing, snowshoeing, hiking, snowmabiling, and ATV use are not uscs directly tied to
the existence of a highway. In fact, they are primarily off road recreational activitics. And, other
than skiing. snowshoeing, and snowmobiling, all other users must abandon the roadbed to
tmver&‘;e the route.  Accordingly, one could easily conclude that the remnants of Old Mountain
Road are not used for travel by normul and ressonable means and has, thércf’orc, been

ahandoned,

b, Use of off-road recreational vehicles does support
a finding that Qld Mountain Road exists as a highway

The decision should be clarified to state that use of off-road vehicles on a trail is not
travel or-use of the trail as a highway. In considering whether Old Mountain Road continues (o

2



be used as a highway, the hearing report adopted by the decision cites the use of ATV and
snowmobiles as uses that precluded a finding of abandonment. [HR at 34] However, ATV use
ot highways is illegal. See, VTL §§2403 & 2405. Vehicle and Traltic Law prohibits ATV use on
highways except to cross the highway at a nincty degree un gle or it the highway has been opened
to ATV use pursuant to VTL §2405. Sce, VTL §2403(1)(a), Hi ghways can only be openced to
ATV use when the governmental body with jLLlL‘iSdiC[iOn over them delermines that “it is
otherwise impossible for ATVs to gain access (o areas or trails adjncent to the.hi ghway."” V”i‘L
§2405.

Old Mountain Road Lhrough the Sentincl Range Wilderness cannot, as a matter of law, be
opened to ATV use because there is no land open to ATV use along its length. ATV use is
prohibited in the Sentinel Range Wilderness, and the route does nol connect ATYV trails, At either
end, Old Mountain Road connects to parking areas at the termini of public highways ~ Mountain
Lane in North Elba and Alslead Road in Keene. Therefore, ATVs are prohibited on Old
-~ Mountain Road as a maiter of law and cannot be wuthorized pursuant to VTL §2403. Sec also, In
Re O'Brien-Dailey v. Town of Lyonsdale, CA2009-000293 (12-23-2009) 2009 NY Slip Op
32753(U); Ops. Atty. Gen No. 2005-21.

Furthermore, by design, ATVs arc adapted and intended [or use off-ronds. That is, their
purpose 1s to carry people places where there are an highways. Suying that using an off-road
vehicle on a trail through the woods constitutes travel by menns reasonable and normal on a
highway or that driving an ATV oﬁ a trail is using the trail lor highway purposes is inherently
contradiclory.

Snowmobiles are also off-road vehicles by their nature and their use ol a particular roule
tloes not necessarily indicale that route is a highway. Vehicle and Traffic Law-§123 specifically

excludes snowmobiles from the definition ol motor vehicles, and use ol snowmobiles on
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highways is illegal except under specific circumstances set forth in Parks, Recreation and
Historic Preservation Law §25. The exclusion of snowmobiles from the VTL. and their regulation
under Park and Recreation Law indicates a legislative determination that riding a snowmobile is
u form of recreation, not a normal method of truvel nor a highway use.

Towns may not authorize operation of snowrhobiles on highways except as allowed by
Purks, Recrealion and Historie Preservation Law §§25.05-and 25.09. However, towns are not
required 1o open eligible highways lo snowmobile use. Even i a highway is unplowed, operating
snowmobiles on the highway is illewal unless o town has specifically desipnated it as open for
Lheir use. PRHP Law §25.05(5). ‘

The limited circumstances under which snowmobiles may be authorized to operate 611
certain highways indicate that snowimabiling is nol considered travel in normal form, norisita
highway use. Snowmobiles may only operate un the area adjacent to highways, on highways
that are not plowed if the routc is designated. for such use by the town, or on highways during
certain emergencies. In short, snowmobiles may only operate on highways when the highway is
not suitable [or normal travel or highway use. PRHPL §25.05.

The legal framework regarding the use of snowmobiles on highways shows that their use
on highways iy the caception rather than (he rule. That is, snowmobiles may sometimes operate
on roads despile the Fact that the road is o highwdy, not because it is a highway, Therefore, use of
snowmebiles should receive little, if any, consideration for determining whether a route is
traveled or used [or highway purposes under Highway Law §205.

Traditional off—muc! recreativnal uses - whether motorized or pedestrian -- are
incompatible with maintenuance and normal use ol a highway by their nature. The physicul

_ condition of the remains ol Gld Mountain Road following its rehabilitation as a trail support
recreation — nol travel or use as a highway. The two are incompatible with cach other and the

2
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decision should clarify how recreational uses that are incompatible with normal highway uses
should be weighed in .an}‘,f similar future cases regarding violations of 6 NYCRR Part 190 or 196,

In determining whether Staff presented a prin facie case, the hearing report relies on
recreational use for its finding that Old Mountain Road continued to be used as a highway.
However, ATV use is illegal on highways. Hiking, skiing, snowshoeing, ATVing, and even
snowmobiling are incompatible with highway use. |[Decision at 5] Even if one considered
snowmaobiling a highwéy use, the record contains evidence of only sporadic snowmobiling and
little evidence of bieycle use, [Tr 554 In 7; 733 In 8: 776 In 2-9] When asked it he had seen
bicycles on the trail, Mr. Christopher Fadden testified “No. never scen them.”  Mr. Jubin
provided the only testimony that bicycles use the route suying: “Sometimes we see bicycle
tracks.” [776 In 2-9] And he would sec a snowmobile . . . oceasionally, . . " Id.

In light of the foregoing, a person weighing all the lactors could have found that the
recreational uses of Old Mountain Road are nol travel by means reasonable and normal, nor is
the public using it for highway purposes as contemplated by Highway Law §205(1). Therefore,
the decision should be clarified to stale that Staff’s case was not dismissed as a matter of law.

2, The record contains evidence that Old Mountain Road
was not used for ten years betore 1986, ceased to be a
Thighway as a malter of law, and does nol exist
regardless of the present use of the sume route

The recard contains evidence that Old Mountain Road was comipletely obstructed from at
least 1976 to 1986, more than the six years required [or abandonment to occur. This extinguished
Old Mountain Road as a highway. Se'e Highway Law §205(1), Subscquent public use could not
recreate any public easement or right-of-way beeause the law prohibits adverse possession ot any
interest in state land. See, Orchard Grove v, State of New York, | Mise. 3d 810 (2003). Nor can

the trails around the beaver ponds that abstructed the road atter the state obtained ownership of
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the Iu;u] be considered part of a highway by use. Id. See also, New York Constitution, Article 14
§1.

In other words, the present use of Old Mountain Road is irrelevant to the determination of
whether Old Mountain Road remains a highway. These facts applied to the relevant law show
that Staff presented a printa facie case. Neither the hearing veport nor the decision specifically
relerence these facts from the record. Neither appears to consider the prohibition against adverse
possession of'state land or the constitutional prohibition against alicnation of Forest Preserve.

Accarding to the hearing report’s findings, the towns” last maintenance on the roud prior
to construction of the ski trail was 1975, [Hearing Report §40] He also [ound that the road has-
received virtuatly ne motor vehicle use for the last filty years. He finds use of the route for
hiking through the 1970s by citing a 1978 letter [rom the supervisor of the lown of North Elba.
[StafTs Exhibit 63, tab B] This letter does nol guantify the use in any way, nor does it provide
evidence of the use or condition of the route.®* The ability of a hiker to traverse the route does
not show that the route taken is a highway. See, inter alia, Leray v. New York Central R.R. Co.,
226 NUY. 109, 113 (1919); @ 'Lenry v, Tovwn of Trenron, 172 Misc. 2d 447 (Sup. Ct 1997}

More importantly, by 1976, the roadbed was impassable due to-a bridge being out ubout
3/4 of a mile from the end of Shattuck Road (now Alstead Road [Tr 743 In 8-In 16]) und beaver
dums inundating it. [Exhibit 63, tub-A| The town ol Keene did not undertake any maintenance
from 1975 until assisting the Adirondack Ski Touring Couneil in 1986 — far more than six years.
[Tr 743-744] And the bridge was not replaced until then, [Tr 433 Ln 4-10; Tr 744 In 22-7451In 7]

Although the hearing reporl finds that partial obsiructions of a highway do not terminate

the public’s right-of-way, an obstruction that completely blocks the width of the highway for six

* A 1993 article by the Franklin Historical Review regarding Old Mountain Road stated: *T'oday there is only one
siopificant abandoned segment. It lies between Keene and Lake Placid . . ." Stall’s Exhibit 34 al 9. *Locals called it
six miles. six hours.” [d.
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years or more causes abandonment.® Speaking for the Court of Appeals, Justice Cardozo stated
simply, . .. if the entire width is blocked, the obstructed section ceases to be a highway ...»
Barnes v. Midland R.R. Terminal Co., 281 N.Y. 91, 98 (1916); citing !1"0;'.:{]! v Village of
Haverstrav, 124 NY. 273, See also, City of New Rochelle v. New Rochelic Coal & Lumber, 224
N.Y. 696 (1918): Grace v. Town of East Hampton, 20 A.D. 2d 788 (2d Dept. 1964). The absence
of a bridge for more than six years has specifically been held to cause abandonment ol
highway. Marter of Schuyler v. Town.of Angelica, 137 Misc. 190 (Sup. Ci 1930).

Nor is it necessary for the obstruction to be insurmountable. Leray v New York Central RR. Co.,
220 N.Y. 109, 113 (1919). A barricade across the entire width ol the roadhed for six years
caused abandonment of the highway eQen though people were able to circumvent the
abstruction, Id., see also, @ Leariv. Town q/'j}'cnmn. 172 Mise. 2d 447 (Sup. Ct 1997).

The hearing report does not address the absence of this bridge. It -cnusiders beaver ponds
that force people ol the roadbed as pariial obstructions because skicrshmy cross over them
when the water is frozen. However, as previously stated, the courts consider an obstruction
across the entire width of a highway to be a complete obstruction even if (he obstacle can be
circumvented. Further, one can conclude from nalure and extent of obstructions that normal use
of the highway for travel has ceased. Missing bridges and continual [looding from beaver ponds,
for example, are not things one assocjates with a highway in use by the public,

In the context of determining whether StafT presented a prima facie case, the Chiel ALJ
should have accepted the fucts presented in the 1976 letier and drawn appropriate inferences
favorable to the Department. Thal is, for purposes of deciding R;:sponcflent’s motion to dismiss.

he should have concluded Staff had demonstrated that Old Mountain Road was completely

“ The henring report does not appear to consider the absence of several bridges berween 1976 and 1986, [Tr432 In
4-5]
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ehstructed in 1976. From that time fonward, the record shows that the obstructions and lack of
use continued for more than six years.

Mr. Tony Goodwin, Executive Director of the Adirondack Ski Touring Council, testified
that his organization undertook repair and re-establishiment of the route in 1986 because “it was a
traditional route that skiers hael nsed for many years uniil it fell into disrepair.” [Trat 4371 In 5-6
(Emphasis added)] “We were contacted by skiers interested in reestablishing . . . that route. . "
[1d, In 7-8(Emphasis added)]

Mr. Goodwin also testiticd that the Town Supervisor of Keene and the Hi shway
Superintendent of North Elba ot that time “ha.c] no problem with the reopening ol the road.™ [Tr
132 In 21-23] The obvious inference is thut the road was not open or passable betore the
Adirondack Ski Touring Council built its ski trail over the route in 1986.

When asked what was done to re-establish that route In 1986, he said, “The first step was
to remove several years of accumulated blowdown and to mow down {he accumulated brush that
had grows inthe trail. [Tr at 43 1{Emphasis uclulc.d.)j And, “We repaired washoutls. e rebuilr
four major bridges and o mumber of minor bridges.” [Tr432 ln 4-5 (Emphasis added)]

Mr. Kenneth Jubin, a witness for the Respondent, corroborated Mr. Goodwin's testimony
regarding the condition of Old Mountain Road in 1986 wien the ski trail was built. When asked
whal the Adirondack Ski Touring Council did to establish the trail, he testified: “A tremendous
amount of work, | think, when initially around 1986 they had (o éo through and remove a bunch
of lrees.” |

From Mr. Goodwin's and Mr. Jubin’s testimony that the route had been used by skiers
until it fell into disrepair for several years, and trees and brush had to be removed from the route,
one would conclude that prior to 1986, the public, including skiers, had stopped using the route.
One can also inler from Mr. Goodwin’s tcslimuﬁy that the route could not be used by skiers
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without bridges. And based on the uncontradicied evidence in Exhibit 63, tab A, and the
testimony of Mr. Goodwin and Mr. Reed, such hri‘clges were missing for at least ten years. In
sum, one could conclude that Old Mountain Road was not phiysicatly. practically; or legally, a
highway in 1986.

From the preceding evidence alone. onc could reasonubly conclude that Old Mountuin
Road had ceased to exist as a highway -- much less a ski trail - for more than six years prior to
1986, Bth; there was more evidence supporting 1 finding of abandonment prior to 1986.

There was no personal automobile use during this period. [Hearing Report 9257 In 1980,
the phone lines along the route were removed [Heuaring Report 943] and the route was dropped
from the tm'vn of North Elba inventory of highways in 195 |.[Hearing Report 427 And, the
Adirondack State Master Plan of 1987 noted that Old Mounlain Road had been eliminated as a
nonconforming use in the Sentinel Wilderness Range.

From all of this, one could have concluded [(hat Old Mounlain Road ceased to be used for
{ravel or highway purposes for more than six years prior (o 1986. Unless these undisputed facls
were rejected for some reason that does not appear in his hearing report, Old Mountain Road
ceased to exist by operation of Highway Law §205(1) belore the Adirondack Ské Touring
Council constructed the presently existing ski trail over the route.’

Once Old Mountain Road ceased to exist as a highway, the public easement over the stute
land ceased to exist and no amount of public repair or use could recreate it as a highway.
Highways by use may not be created on state .1911@[. See, Orchard Grove of Dutcless, Inc. v. State

of New York, 1 Misc. 3d 810 (2003). Additionally, the state has invited the public to use the route

" Tt the decision’s finding of non-abandonment were specific o that location. the discussion of the towns”
obligations al page 5 of the decision would not have included the town of Keene. Further, the hearing report
considers the rowte as o whole. A finding that a specific segment of the rowte continued to exist would have 1o
include o discussion of wherher that particular segiment standing alone cominued as a highway under Highway Law
§205(1) and judicial decisions thal have applied ic
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for skiing, hiking. and snowshocing. Because-these uses are not adverse to the state, they cannot
recreate a proseriptive right of public pussage. F inaily,‘thc land in question is Forest Preserve
where no interest in the land can be alienated by any means. NY Const art XIV §1.

In sun, Staff presented evidence that Ol.d Mountain Road ceased to exist as a highway
prior to the date on which Respondent drove his truek inio the Sentinel Range Wilderness.
Rehabilitation of the route as a ski trai) and subsequent maintenance did not recreate the highway
ripht-of-way. and therefore. Staft presented a prina fucie case that Mr. McCulley drove onlo
Forest Preserve land thal was nol a highway. o public right-of~way, or otherwise exempt from
the provisions of 6 NYCRR Part 196.1(a}.

The decision adopted the hearing report as the ba.sis of the Commissioner's dismissitt of
StalT"s case. However. neither the hearing report nor the decision explicitly apply facts that show
abandonment of the Old Mountsin Road before 1986 to the law that preclude establishment of
highways by use on state land. Therefore. the decision should be clarified with regard (o its
adoption of the hearing report’s application of the facts to the law and its recommendation for
dismissal of Stafl™s case.

C. ARTICLE |4 OF THE NEW YORK STATE CONSTITUTION, EXECUTIVE LAW

§816, AND THE ADIRONDACK PARK STATE LAND MASTER PLAN
PROHIBIT THE CONSTRUCTION THAT WOULD BE NECESSARY TO MAKE
THE PHYSICAL REMNANTS OF QLR MOUNTAIN ROATD SUITABLE FOR

‘ MOTOR VEHICLE USE

Stall requests reconsideration and clarification of the portion of the decision thal suggpests
the towns of North Elha and Keene are required to improve Old Mountain Roud (o make it
suttable for motor vehicle use. [Decision at 5] This portion of the decision suggests actions that
would conllict with Article 14 of the New York State Constitution, Executive Law Section 816,
the Adirondack State Land Master Plan (“Master Plan™), and judicial precedent. Upgrading the
route to make it suitable for vehicle use would reguire cutting of trees and vegetation, removal of
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materials, filling of wetlands such as-the beaver ponds and streams, and destruction of its natural
state in violation of Article 14 of the State Constitution and Articles 15 and 24 of the
Environmental Conservation Law, and Executive Law $816. [Sec, inter alia, Tr 348, 371; Staff
Exhibits 2, 35, 36]
I. Creating a highway suitahle for motor vehicles
on this route would viokite the “forever wild™
clause of the State Constitution
The Tand in question is part of the Forest Preserve protected by the “forever wild”

provision of the State Constitution.

The Forest Preserve was created by chapter 283 of the laws of 1885. Section 7 of thal act
states: '

All lands now owned or which may hereinafter be acquired by the state of New

York within the counties of Clinton, excepting the towns of Altona and

Dannemora, Essex, Franklin, Fulton, Hamilton. Herkimer, Lewis, Saratoga, St.

Lawrence, Warren, Washington, Greene, Ultster and Sullivan, shall conslitute and

be known as the forest preserve.

The lands in Dannemora and Altona were aceepted to provide for the continned existence
of the state prison built there in 18435 and to allow the cutting of trees for firewood to heat the
prison and fuel the ironworks where the prisoners worked. [See, L 1844 ch 245 and L {845 ch
70]

The legislature amended the definition of Forest Preserve in chapter 332 of the laws of
1893 to create two additional exceptions.

§100. Forest preserve. The torest preserve shall include the lands now owned or

which may hereinafter be acquired by the state of New York within the counties

of Clinton, excepting the towns of Altona and Dannemora, Essex. Franklin,

Fulton, Hamilton, Herkimer, Lewis, Saratoga, St. Lawrence, Warren,

Washington, Greene, Ulster and Sullivan, except;

I. Lunds within the limits of any village or city. and:



2. Lands not wild lands, acquired by the state on foreclosure of mortguges

made to the commissioners [or loaning certain moneys of the United

States usually called the United States deposit fund.

That was the definition of the Forest Preserve when the Constitutional Convention of
1894 met and proposed that the Forest Preserve receive the extraordinary protection of the
Constitution. The voters approved the proposed amendment protecting the Forest Preserve and
since 1895, the Constitution of the Steie of New York has provided the following promise:

The lands of the State, now owned or hereinalier acquired, constituting the forest

preserve as now fixed by law shall be forever kept.as wild forest lands. They shall

nof be leased, sold or exchunged, or be taken by any corporation, public or

private, nor shall the timber thereon be sold, removed or destroyed, [NY Const,

art. 7 §7 (1893)]

This provision now resides in Article 14 of the State Constitution and the essential
requirement fo keep the Forest Preserve =, . . as wild forest lands . . .” remains unchanged.

According to the Court of Appeals, this provision meant, *[t]rees could not be cut-or the
timber destroyed, even for the building of a road. This seems (o be a fair conclusion to be drawn
fram the adoption of these constitutional amendments after the Constitution of 1894.”
Association for the Protection of the Adirondacks v, MacDonald, 253 NY, 234 (1930).

The Constitution is specific and restrictive regarding roads in the Forest Preserve,

Nothing herein conlained shall prevent tlie stale from construeting, completing

and maintaining any highway herefofore specifically authorized by constitutional

. amendment, nor from constructing and mainlaining to federal highway standards .

.. [the Northway] . . . taking not to cxceed @ total of three hundred acres of state

forest preserve land . . . nor from relocating, reconstructing and maintaining a

total of not more than fitty miles of existing state highways for the purpose of

eliminating the hazards of dangerous curves and prades, provided a total of no

morc than four hundred acres of forest preserve lund shall be used for such

purpase and that no single relocated portion of any highway shall exceed one mile

inlength. ... [New York Constitution Article 14 §1; Emphasis added.]

This specific limitation regarding highways shows that any other taking ot Forest

Preserve land for highway purposes would require a constitutional amendment.
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The maintenance of existing roads does not include a right to expand existing highways.
A long standing precedent holds that the width of a highway by use is determined by the extent
of the public use. Flacke v. Town of Fine, 113 Misc. 2d. 56 (1982); citing Sehollawski v. State of
New York, 9 N.Y. 2d 235; People v. Sutheriand, 252 N.Y. 86 Walker v. Cavwood 31 N.Y. 51;
Fan Allen v. Town of Kinderhook, 47 Misc. 2d 955. As the Attomney general has expressed the
stale of the faw:

..« il a road or way be established by prescription or user, the public use delines

the extent of the eusement.... Where a town seeks to improve a highway by use

beyond the extent of actual use, for example, by widening the roadway,

constructing ditches, or removing trees, the town should obtain the permission of

the fee holder or pay just compensation... In sum, we conclude that the width of a

town highway by use, established in accordance with Highway Law §189, is

determined by the extent of actual use. 1995 N.Y. Op. Atty. Gen (Inf) #95-31.

Because the landowner in this circumstance is the state, and the land in question is Forest
Preserve, permission cannot be granted for expansion of what remains of the traveled way ol Old
Mountain Road. NY Const art XTV. See also, Association for the Protection of the Adironduchs
v, MacDonald, 253 N.Y. 234 (1930).

For significant portions of length over the Sentinel Wilderness, Old Mountain Road is
nothing but a narrow trail barely discernable through the vegetation. [ Tr 274, 348, 371, 418, 423,
5350 Slalt Exhibils 2, 35, 36] 1t passes through or around beaver ponds, delves into the forest,
crosses hy rills and streams, winding around boulders and crowding trees. Most of the road itself
is vegetated. What remains of the so called roadbed is less than five feet wide in places. [Tr 726
In 9-14] The only improvements are planks and narrow wooden bridges and ancient culverts that
make the route suitable for skiing and hiking, [Stall Exhibit 36] but impassible to motor vehicles.

[Hearing Report 18] The route passes between trees thut are seventy years old and no more

{han seven leet apart. [Hearing Report §19] The construction necessary to make this track
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through the woods a highway suitable for vehicular use would destroy these natural features of
the Forest Preserve in contravention of the Constitution,

Whatever obligation the towns have regarding Old Mountuain Road. the paramount
obligation of towns and the state is obedience to the Coustitution. Accordingly, towns may not
take Forest Preserve land for the pumose ot widening and improving the route followed by Old
Mountain Road for motor vehicles.

Further, placing the issue in context. improvement of this route for use by motor vehicles
would conflict with the purpose of the Foresl Preserve. The public uses of this trail that
supposedly kept it apen as a highway were skiing, hiking, and snowshoeing, These are public
recreational activities tor which the Forest Preserve was created. Opening the route to motor
vehicles would be inimicable to those recreational uses. This route does not lead to lands where
people recreufe, it is where people recreate. Theretore, construction of a.modern-highway would
be anathema to Article 14 of our State Constitution, The Commisgioner should clarify the portion
of the decision in this matter to specify that maintenance or repair of the existing route must be
done in compliance with all laws regarding such activities on Forest Preserve.

2, Executive Law §816. the Adirondack State Land Masler
Plan, and Article 14 of the Constitution prohibit the state
from approving the improvements nceessary 1o make the
route suitable for use by motor vehicles

Section 816 of the Exccutive Law slutes:

1. ... Until amended, the master plan for management of state lands and the

individual management plans shall guide the development and management of

state lands in the Adironduclk Park,

Pursuant to tormer Executive Law §507 and §816 of the Executive Law, state land in the
Sentinel Range Wildemess Area is clussitied as wilderness. [Hearing Report §6] The basic

management guidelines tor wilderness areas provide the primary goal to be to achieve and
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perpetuate a natural plant and animal community where man's influence is not apparent. Foot
trails and foot trail bridges constructed of natural materials — such as the small bridges on the
Jack Rabbit Trail -- are cornpatible uses in wildemess areas. Further, the Master Plan prohibits
establishing nonconforming uses, includini use of motor vehicles in wilderness m'c:;;s. The
current maintenance and usé of the route for skiing, hiking, and snowshaeing is.consistent with
the purposes of the Forest Preserve and the Master Plan. Widening and hardening this route [or
motor vehicle use conflicts with the Master Plan.

The Department regulates activities on Forest Preserve througl the use of temporary
revocable permits. Thi's:‘includes any road maintenance that may oceur off the traveled surface of
a highway by use. Flacke v. Town of Fine, 113 Misc 2d, 56 (1982).% Accordingly, the work
needed to widen the road would require a permit from Lhe Department,

Becnuse cutting of trees and taking of forest.preserve land to create a highway suitable
for travel by motor vehicles conlravenes the purpose of the Forest Preserve and the terms.of the
Master Plan, the Department could not issue a permit authorizing the work that the decision
sugpests the lowns must undertake. NY Const art XTIV §1; Exec Law §816(1), Master Plan, 2(‘);
63,

[f the work in question required disturbance of any freshwater wetlands larger than one
acre in size or contiguous to a permanent flowing stream, the towns would be required (o oblain
a permit from the Adirondack Park Agency. ECL §§24-0701; 24-0703; 24-0801 and Exccutive

Law §802(68) However, the Agency might deny any such applications. ECL §24-0801 states:

H\/’ehi&:l:’: and Traflic Law, the Master Plan, and the Department’s regulations defime highway or road as.a way
maintained for vehicular use. Additionally, the Highway Law defines the duties of town and county higlway
superintendents in terms of malntaining highways for motor vehicle use. This is incansisient with the wilderness
classification of the Sentinel Range.
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The Agency shall . . . determine prior to the granting of any permit that the

proposed activity will be consistent with the Adirondack park land use and

development plan and would not have an undue adverse impact upon the natural,

scenie, aesthetic, ceological. wildlife, historic recreational or open space resources

of the park.

Bascd on the tactors phove, even it the Department was to somchow allow work on the
Furest Preserve, the Agency could deny any application for a permit to fill wetlands to create a
motor vehicle highway in a Wilderness Area that is used for recreation.

D. THE PASSAGES O THE DECISION REGARDING THE
POTENTIAL LIABILITIES AND OBLIGATIONS OF THE TOWNS

CEXCEED THE SCOPE OF THE PROCEEDRING AND DO NOT
REQUIRE ANY ACTION BY THE TOWNS NOR BIND THE
DEPARTMENT TO AUTHORIZE OR FOREBEAR ANY ACTIVITY
THAT MAY DAMAGE OR TAKE FOREST PRESERVE

At page 5. after nceepting the Chict ALJ"s determination that Old Mountain Road was
not abandoned as a highway, the decision states that the towns of Keene and North Elba face
significant potential linbilities created by the condition of the highway and the likelihood of
contlicting uses, The decision suggests that the towns must upgrade the remnants of the roadbed
(o accommodate motor vehicles.

The scope of any decision is limited to addressing the rights and responsibilities of the
partics to the. proceeding. I the responsibilities of the towns regarding the highway were not
directly relevant to or determined by resolution of the Department’s cause of action, then the
towns” potential liabilities were outside the scope of the Department’s proceeding. Under those
cireumstances, the towns” labilities and obligations should not be part of the decision in this
matter.

6 NYCRR Part 622,18 states:

Final decision.



... {€) The final determination will be embodied in an order which must contain
findings of fact and conclusions of law or reasons forthe [inal determination and
may provide for:

(1) 2 finding of liability or the dismissal of the charges;

(2) assessment of penaltics or other sanctions consistent with the applicable provisions of
the ECL;

{3) direction for abatement of restoration or provision for financial seourity;

(4) a combination of any or all of the foregoing; and

(3) any determination deemed appropriate under the circumnstances, and consistent wiih

applicable provisions of the Enviromnental Conservation Law or the rules and

regulations promulgated therennder. [ Emphasis added.)

The towns® purported obligations as discussed in the decision are not associated with any
application of the Environmental Conservation Law to the towns or the road. The.
Commissioner’s consideration ot whether Old Mountain Road remained a highway in this
location was ancillary to determining Respondent’s Hability under 6 NYCRR Part 196.1 and the
ECL.

Only the phrase *. . . any determination deemed appropriate . . ™ in Part 622.18(e)(5)
provides a potential basis for discussion of the towns™ obligations in the decision. However, the
words “. . . any determination decmed appropriate . . .” are limited by the additional phrase. “. . .
consistent with applicable provisions of the Environmental Conservation Law, . .

[n detenmining whether this decision affccted the interests of the towns, one must bear in
mind the purpose of the proceeding, the context in which the status of Old Mouantain Road as a
highway was considered, and the limited affect of the decision.

The Department's Staff initiated this proceeding to adjudicate whether James McCulley
operated a motor vehicle on Forest Preserve lands in violation of 6 NYCRR Part 196. Staff,

therefore, bore the burden of proving each clement of the offense. Among the elements of the
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offense were that the location was not a public highway under the jurisdiction of State
Department of Transportation, or a county or town highway department, nor was it a right-of-
way open to his use. 6 NYCRR Part196.1(b).

The Department’s authority is limited to determining whether violations of the ECL or
attendant regulations occurred, 6 NYCRR Part 622.18. Nothing indicates thut the towns” lack of
mainienance of Old Mountain Road violated the ECL. Accordingly, pronouncements about
matters of laws outside the ECL might aflect parties who were not determined by this
procecding.

The towns” oblipations regarding this area, pursuant 1o General Municipal Law, are not
ascertainable on the record-in this proceeding and it was inappropriate lo speculate as Lo those
obligations. Section 125-a of the General Municipal Law states:

It shall be the duty of every municipal corporation and persons charged with the

duty of maintaining any street or other roadway whenever such street or other

roadway terminates in a dead end or at the embankment of a river, lake, canal,

rescrvoir, stream or other body of water to post and keep posted a sign readily

visible by day and night. Such signs shall be installed in accordance with the state

manual of uniform traffic control devices and shall be illuminated from one-half

hour after sunset to one-halt hour before sunrise. Where etther the background or

letters of the sign are of reflecting matertal so that such sign is readily visible at

night when motor vehicle headlight rays of approaching vehicles will strike it, no

additional iflumination shall be necessary,

A “Dead End™ sign marks Mountain Lane — the portion of “Old Mountain Road™ that the
town of North Elba maintains — at its junction with State Route 73 and another dead end sign
marks the end of Mountain Lane at the parking area at the trailhead for this section of Jack
Rubhit Trail. [T'r 370, Exhibits 2, 36] Arguably. anyone driving up Mountain Lane is on notice

from the town that the route is impassable to motor vehicles beyond the end of Mountain Lane.

Theretore, the town's statitory obligations regarding automobile use of Old Mountain Road



appear-to have been fulfilied.” Further, a myriad of common law issues would have ta be
evaluated to determine what, if any, obligations the towns might have related to potential users
of Old Mountadin Road.

The parties did not create a record regarding facts associated with what the supposcd
liabilities of the towns might be. Nor did the parties prepare a brief on the application of the
Constitution, statutes, and case law to the re-establishment of a road suitable for motor vehicles.
Accordingly, the discussion of the towns’ obligations exceeded the scopjc of the proceeding.

Even if one arguces that the passages of the decision are mere dicta, they are inuppropriate
and should L;:e excised. Dictum may be appropriate in some cases to provide guidance regarding
how a tribunnl expects the parties or the public to implement its decision. It may also offer
insight into how the court or a judge might address a queslion that it expects to come before it i
the future. In this case, the superﬂ.uoué passages were addressed to nonparties regurding
qucétions outside the scope of the proceeding and beyond the department’s jurisdiction.

E. DESIGNATION OF OLD MOUNTAIN ROAD AS A HIGHWAY DOES NOT,
IN ITSELF, LEGALIZE ATV AND SNOWMOBILE USE OF THE ROAD

At page 5, the decision states that “both towns bear a responsibility to maintain the road
in a way that will allow safe passage for the multitude of uses on it, , . , the operation of all
terrain vehicles, snowmobiles, and motor vehiclcs.."m Staft secksy uluriﬁcat_iun of'this passage to.
climinate any implication that ATV or snowmobile use of highways is lawful where a town has
not opened the highway to such use pursuant 1 requirements of Vehicle and Traffic Law or

Parks, Recreation and Historic Preservation Law, respectively.

" The state has preempted the lield of motor vehicle regulation and the towns do not have the authority to closé their
highways to motor vehicles. People'v. Gran, 306 NY, 238 (1934): VTL §1660, It the decision is correct that the
route continues 1o be used as o highway, the towns have.no authar ity to abandon it nor muy they clase it to moior
u_hsclew However. this is a dilTerent question from whether they are required 101t suitable far motor vehicle irxlfie.

" Sirangely, the decision goes on Lo suy that mator vehicle use ol the CHd Mountain Road is incompatible with the
existing uses. One must question how skiing, hiking und snowshoeing could be ¢onsidered highway uses that
prechuded a finding of abandonment if they are incompatible mowr vehicle use and highways musi open to motor
vehicle use.
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Vehicle and Traffic Law prohibits ATV use on highways except to cross the highway ata
9() degree angle or if the lighway has been opened to ATV use pursuant to VTL §2405. See.
VTL §2403(1)a). Highways can only be openedto ATV use when the governmental body with
jurisdiction over them determines that “it is otherwise impossible for ATVs to gain aceess to
aveas or trails adjacent to the highway.” VTL §2405.

Snowmebiles may ot be operated on a highway except as authorized pursuant to Parks,
Recreation and Historic Preservation Law §§25.05 and 25.09. Towns are not required to open
roads to snowmobile use; even unplowed roads must be specifically designated us open
snowmobile use. Parks. Rec. & Hist. Preservation Law $25.05(3). The decision should be
clarified to avoid creating the impression that snowmobile use or ATV use became legal on the
route by virlue of the finding that the route remains a highway.

F. RE-OPENING AND CLARIFYING THE DECISION
IS APPROPRIATE AND NECESSARY

The Commissioner of Envirowmental Conservntioﬁ has inherent authority to reopen or
Otllel;\\'ise reconsider a final decision, Marter of National I"'racrb;- T:ﬁi!efI Schoal, e, v,
Commissioner of NYS Dept. of Moror Velicles, 191 A.D. 2d 961 (4‘]' Dept. 1993), citing, H.D./.
Diamonds v. Frederick Modell, Inc., 86 A.D. 2d 361, appeal dismissed, 56 N.Y. 2d 645.

Sce ulso, Matter of Mohwwk Valley Organics, LLC, Commissioner’s Ruling on Motion to
Suspend Order and Reopen the Hearing Records, Scptcfnber 18. 2003; citing Matter of Charles
Pierce, Sr.. Commissioner's Ruling on Ml’.aticm tfor Reconsideration, June 9, 1995, Sce also,
Matter of Erie Boulevard Fivdropower, L., Ruling nftlﬂe Deputy Commissioner, June 17, 2005.

CPLR §2221 provides that a tribunal may reconsider its own decisions. -Such action is
appropriate upon a showing that the court overlooked or misapprehended the facts, misapplicd

the law, or for some other reason mistukenly arvived at its earlier decision, Mayer v. Nuational
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Arts Club. 192 A.D. 2d 863 (3d Dept. 1993). Whether to reconsider a prior decision is a matter
within the sound discretion of the decision maker. Wiltiam Phal Lquipment Corp. v. Kassis, 182
A.D.2d 22,27 (1 Dept. | 992). As explained above, the May 19, 2009, decision was based on a
hearing report that overlooked the legal significance of key facts and misapplied the applicable
law.

Although Statt does not seek reversal of the result, the standard applicable to
reconsideration should be applied to this request. Whether one calls revision of errors in a
decision “clarification™ m-' “reconsiderution” is immaterial to the necessity of allowing tribunals
to promulgate decisions that accurately state the law and properly apply it. Logically, il"Stu.ff
mects the threshold for reconsideration of a decision, a clarification which does not prejudice the
former Respondent would be appropriate. |

™ decision would be a sound exercise ol discretion. Unlike o

Reviewing the May 19
court whose jurisdiction over any matter terminates with a proceeding, the Commissioner and the
Department have continuing jurisdiction over the lands affected by the cicuision. In this instance,
the decision does more than seltle the issu‘es between the parties, it defines how members of lh.e
public may use trails on Forest Preserve, how Staft should manage trails on public lands, and
under what circumstances Staff may enforce 6 NYCRR Part 190 and 196.

ECL §§1-0101(3)(d), 3-0301(1 }{d), and 9-0105{ 1 )&(9} require the Commissioner of
Environmental Conservation to ensure tte proper care, custody, and control of the state lands
under the jurisdiction of the Department. A part of the Commissioner’s duly to care for the state
fands under the jurisdiction of the .IZ)c:pf:trm‘u:ntj is to correctly apply the law, regarding use ol stute
land and to guide Department Staft regarding implementation of decisions.

The decision in this matter confains erroncous statements of the legal standard applicable
ter resolution of one element of Staff’s cause of action. It contuing ambiguities regarding whether
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Staft presented a prima facie case and rclied on a hearing report that omitted consideration of
facts thut it accepted as true, demonstrated that Old Mountain Road was abandoned by operation
of law prior to 1986, The decision :1[50‘ contains an internal contradiction concerning whether
recreational use should be considered use for “highway purposes” pursuant to Highway Law
§205(1). Claritication of these matters would fulfill the Comumissioner’s authority and duties
under the ECL.

IV. CONCLUSION

The decision materially misstaled the standard for highway abandonment under Highway
Law §205(1) and should be clarified fo stale that highway abandonment oceurs by nonuse
regardless of the actions of a town. Th¢ Conmmissioner should.ciaxﬂ’y the extent to which this
apparent misapprehension of law aflecled the basis for dismissal of Staff’s cause of aclion.

The Staff presented evidence that Old Mountain Road was abandoned by nonuse for
more than six years belore 1986, but neither the hearing report nor the decision appear to
recognize the fegal significance of this. Therefore, the decision should be clarified to apply the
facts in the record regarding abandonment of l‘he‘road from 1976 to 1986 with consideration for
the legal prohibition against creation (or recreation) of u highway by use on state land.,

Even if one determined that the evidence did not provide a basis on which one could find
Old Mounlain Road was abandened before 1986, one could conclude from a weighing of all the
factors relied on by the courts in applying Highway Law §205(1), that the public does not use the
route for travel or highway purposes and that staft presented a prima jacie case.

The Commissioner’s decision should be further clarified to state that uses of a route that
would be illegal or incompatible with normal use of a highway are not factors to be weighed in
determining whether a trail purported to be a highway continues to be used for travel or highway
purposies: The decision should also clarify how recreational uses that are incompatible with
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highway travel should be wei gh_ed in determining whether a purported highway has been
abandoned for purposes of enfcnrccmem of 6 NYCRR Part 196.
The decision should be revised to uuuu‘ratcly and completely state the applicable law,
including the following;
“o that highway abandonment.occurs as a matter of law if a highway is not traveled or used
tor highway purposes for six vears pursuant to highway law §205 as uniformly ;1ppiu:d by

the courts;

= once abandoned by nonuse, a highway on state land cannot be re-established by
redevelopment or resumption of use;

o a lown has no obligation to allow ATV use of a highway:
® a town has no obligation to allow use of.snowmobi[es.on highways under its jurisdiction.
Finally, the d_ecisim_l should make clear that Articlé 14 of the State Constitution, the
Environmental Conservation Law, and the Adirondack Park State Land Masler Plan continte to

apply to maintenance or unpmvement of thls route.
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